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Are the companies using that person’s “name or likeness” when 

responding?  Certainly.  Is there consent?  Arguably, there may be implied 
consent because the customer started the interaction, but truly there is no 
indicia that the person wanted a response.  I am not aware of any cases 
where a person has sued, arguing that this type of response on social media 
constitutes a violation of one’s publicity rights, and I am fairly confident 
that a court would have trouble finding in favor of such a plaintiff—but 
mostly due to a notion fairness or common sense, not because there is the 
kind of clear consent that would typically be required in more ordinary 
“commercial” cases.   

And what if a company is drawn into a public controversy through no 
fault of its own?  Skittles, for example, felt compelled to make a statement 
via Twitter when Donald Trump Jr. used a “bowl of Skittles” as an analogy 
to describe “our Syrian refugee problem”136:   

 
 
 
 
 
 
 
 

                                                
136 The picture depicts the original tweet by Donald Trump Jr., which has since been 

deleted after the photographer of the skittle’s photo filed a copyright claim.  See Hayley 
Tsukayama, ‘Skittles’ photo gets taken down from Donald Trump Jr.’s tweet, THE WASH. 
POST (Sept. 28, 2016), https://www.washingtonpost.com/news/the-
switch/wp/2016/09/27/skittles-photo-gets-taken-down-from-donald-trump-jr-s-
tweet/?noredirect=on&utm_term=.19a87930c8da.  
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Skittles then responded with this tweet137: 

 
The company’s tweet will inevitably invoke the image of Donald Trump 

Jr.,138 but is it a violation of his publicity right?  Surely, the company he 
commented on has the right to defend itself from any unfair connotations, 
just as he would be entitled to defend himself from unfair connotations in 
other contexts.139 

Some social media posts are consistent with media uses but are accused 
of violating publicity rights only because the poster is the “brand.”  For 
example, an actress sued over this tweet:140 
 

                                                
137 Mars, Incorporated (@MarsGlobal), TWITTER (Sept. 19, 2016, 10:13 PM), 

https://twitter.com/MarsGlobal/status/778099719922933760.   
138 Courts have held that merely invoking the idea of a person can be enough to create a 

publicity claim.  See, e.g., White v. Samsung Elec. Am., Inc., 971 F.2d 1395, 1399 (9th Cir. 
1992). 

139 Cf. Kasky v. Nike, Inc., 45 P.3d 243 (Cal. 2002), cert. dismissed as improvidently 
granted, 539 U.S. 654 (2003).  

140 Alan Duke, Katherine Heigl files $6 million suit against drugstore chain over tweet, 
CNN, (Apr. 10, 2014, 4:18 PM), https://www.cnn.com/2014/04/10/showbiz/katherine-heigl-
duane-reade-lawsuit/index.html. 
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Tabloid magazines that feature celebrities performing ordinary tasks like 
shopping or eating food would not be liable for associating the celebrity 
with the product they are using because the use is editorial.  In Hoffman v. 
ABC/Capital Cities,141 for example, the court ruled that an image that 
showed an actor in a particular brand of clothing was protected by the First 
Amendment and did not violate the actor’s right of publicity.142 

And if any person—whether an ordinary citizen or a paparazzo—saw 
the actress leaving the store and tweeted a photo of her, commenting on the 
fact that she was at Duane Reade, the use would be unlikely to create any 
liability.  The basis for liability seems to be only that the tweet in this case 
was posted from the official Duane Reade Twitter account, which may have 
properly licensed the use of the image, but nevertheless found itself 
defending a publicity suit because it was the brand shown in the image.143  
In essence, if publicity law were strictly construed, then everyone in the 
world except Duane Reade could tweet exactly the same thing with 
impunity.  And that raises some interesting questions.  Could the CEO of 
Duane Reade tweet the image from his personal account?  Could an intern?  
Could Duane Reade retweet someone else’s tweet of the image?   

                                                
141 255 F.3d 1180, 1181 (9th Cir. 2001). 
142 Id. at 1186. 
143 The case eventually settled, and no court opinion was issued to provide guidance on 

whether truthful statements about celebrities using a product would be protected. Eriq 
Gardner, Katherine Heigl Ends Lawsuit Over Duane Reade Tweet, HOLLYWOOD REP. (Aug. 
27, 2014, 12:20 PM), http://www.hollywoodreporter.com/thr-esq/katherine-heigl-ends-
lawsuit-duane-728552. 
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And sometimes, companies simply present humorous commentary; for 
example: 
 

 
 

Arby’s comment was an impromptu response to the image of a celebrity 
at a cultural event (the Grammy Awards), and it is the kind of statement 
that would generally be protected by the First Amendment.  The 
outstanding question is whether Arby’s would be potentially subjected to 
liability only because it is a corporation.  

As it stands, there are numerous legal and practical issues that have not 
been addressed by the courts and current laws fail to provide clear guidance 
about which of the types of uses described herein, if any, would be 
protected if publicity claims were brought.  
 

V.  CONCLUSION 
 

As the examples of corporate tweets in section III above demonstrate, 
companies engage in speech in a variety of ways, for a variety of purposes, 
and they often reference other people in the course of their speech.  Are all 
such tweets “commercial” just because there may be some benefit to the 
company?  Should we consider the expressive context of the tweet or only 
take into account the source? 

Given the inconsistencies among the tests used in different jurisdictions 
and the inconsistent outcomes across cases, a lawyer might feel compelled 
to advise a corporate client that tweeted about Prince’s death that their 
speech will be protected only if they get sued in a jurisdiction that leans 
towards providing deference to speech, but they might be liable if they 
happen to be sued in a less speech-friendly jurisdiction.144  The certainty 

                                                
144 Avoidance of this kind of chilling effect of speech is often cited as an important First 

Amendment value. See Frederick Schauer, Fear, Risk and the First Amendment: Unraveling 
the “Chilling Effect,” 58 B.U. L. Rev. 685 (1978); Geoffrey R. Stone, Free Speech in the 
Twenty-First Century: Ten Lessons from the Twentieth Century, 36 PEPP. L. REV. 273, 277 
(2009).  
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that a speaker should have in knowing the bounds of his First Amendment 
rights simply does not exist in the realm of current publicity law. 

As it stands, the case law gives us clarity about the extreme and obvious 
cases.  We can generally infer that traditional editorial products receive 
strong First Amendment protection, but the use of a person’s name or 
likeness in a traditional, commercial advertisement can give rise to a 
publicity claim.  However, there is less clarity to predict the outcomes of 
the more difficult cases or where there are mixed elements of expressive 
speech and economic motives.  First Amendment principles tell us that 
“commercial speech,” perhaps where there is an economic motive, gets less 
protection than political speech, but it is not entirely unprotected.  First 
Amendment principles also tell us that the law should not discriminate 
against corporate speakers, and speech that would be protected when 
spoken by others should be equally protected when spoken by corporations. 

The concept of separating commercial from expressive speech takes on a 
particularly fresh context now that Donald Trump is President of the United 
States.  When he tweets, is it as President?  As a business man? As the 
Trump “brand”? Can one really distinguish these roles? Federal Election 
Commission forms show that he is an executive for five hundred and fifteen 
companies, and his name in some form is attached to two hundred and 
sixty-eight of them.145  If he refers to another person, has he violated their 
publicity rights merely because his speech may have an economic effect on 
his companies?   

I ask these questions not so much to argue for a particular option, but to 
point out the absurdity of trying to make a clear distinction based on the 
role of the speaker.  If one had to parse the import of his words, it would 
make far more sense to try to discern the expressive aspect of his speech 
and protect it (or not) on the basis of its content than to try to discern which 
role he was in at the time of the tweet.   

Considering the tweets following Prince’s death, was there any 
meaningful difference between fan tweets and the corporate tweets?  All 
groups were expressing grief over the loss of a beloved star.  The 
qualitative aspects of the speech were the same. And yet, one group, 
corporations, might uniquely be held liable for expressing those sentiments.  
Are the interests in protecting against publicity violations so strong to 
warrant that outcome?146  And it makes little sense if General Mills (the 

                                                
145 David Yanofsky, A List of Everything Donald Trump Runs That Has His Name on It, 

QUARTZ (July 22, 2015), http://qz.com/461688/a-list-of-everything-donald-trump-runs-that-
has-his-name-on-it.  He will also remain an executive producer of the show The Apprentice. 
Cynthia Littleton, Donald Trump To Remain Executive Producer on ‘Celebrity Apprentice’, 
VARIETY (Dec. 8, 2016, 2:28 PM), http://variety.com/2016/tv/news/donald-trump-mark-
burnett-celebrity-apprentice-executive-producer-1201937420. 

146 Numerous scholars have critiqued the underlying justifications of publicity law. See, 
e.g., Michael Madow, Private Ownership of Public Image: Popular Culture and Publicity 
Rights, 81 CAL. L. REV. 125 (1993). 
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company that produces Cheerios) cannot say Rest in Peace Prince, but the 
CEO of the General Mills can say it on his personal account. That seems 
like an artificial, trivial distinction. 

Social media shows that the line between promotion and expression is 
very thin.  But social media also has an important quality that distinguishes 
it from traditional advertising, which is the ability to respond.   

When a company refers to a person on social media, they run the risk of 
the person using the platform to object.  Imagine tweeting about Katherine 
Heigl shopping in your store and, instead of suing, she simply replies 
something to the effect that the store was a mess, staff was rude, and she 
has no intentions of returning.  And the public can respond, too. In fact, 
fans were angry with Cheerios for their Prince tweet and mocked the 
company on Twitter.147  And when Carrie Fisher died, Cinnabon tweeted an 
image that looked like Princess Leia with Cinnabon rolls in lieu of her 
iconic hair twists, and the public backlash was so strong that Cinnabon 
deleted the tweet and apologized.148  In many cases, a brand’s effort to 
portray itself positively will backfire, and that possibility alone will 
certainly provide a chilling effect on abusive, exploitative references to 
celebrities without the need for the law to infringe First Amendment rights.  
At least in the case of social media, there is a self-corrective mechanism 
that can be employed that should alleviate any “harm” to the extent the 
interests being protected are related to protecting privacy or truth (i.e., not 
falsely associating a person with a brand). 

Moreover, the question of how corporations may speak in the realm of 
social media takes on greater importance as the Supreme Court has 
acknowledged the role of social media as the new town square.149  

To the extent that the law seeks to protect an economic interest, to 
ensure that people make money from the use of their name or likeness, that 
interest should always yield to legitimate First Amendment rights.150  

                                                
147 See Wahba, supra, note 133. 
148 Carly Mallenbaum, Cinnabon Deletes, Apologizes for Carrie Fisher Tweet After 

Backlash, USA TODAY (Dec. 27, 2016, 9:47 AM), 
http://www.usatoday.com/story/life/people/2016/12/27/cinnabon-tweets-deletes-carrie-
fisher-tweet-after-backlash/95893594. 

149 Packingham v. North Carolina, 137 S. Ct. 1730, 1732 (U.S. 2017) (“With one broad 
stroke, North Carolina bars access to what for many are the principal sources for knowing 
current events [social networking sites like Facebook, LinkedIn, and Twitter], checking ads 
for employment, speaking and listening in the modern public square, and otherwise 
exploring the vast realms of human thought and knowledge.” (emphasis added)). 

150 First Amendment safeguards have been built into many areas of the law. For 
example, anti-strategic lawsuit against public participation, also known as “SLAPP,” laws 
give weight to the First Amendment over business interests.  See Colin Quinlan, Erie and the 
First Amendment: State Anti-SLAPP Laws in Federal Court After Shady Grove, 114 COLUM. 
L. REV. 367, 367-68 (2014) (“States have enacted anti-SLAPP legislation to strike a balance 
between the need for robust protection of First Amendment rights and the interest in 
remedying private injuries under state tort law.”).  Copyright has exceptions like fair use and 
the idea-expression dichotomy to account for the First Amendment.  See Robert C. Denicola, 



 
 

2018] Rethinking the Right of Publicity  285                   

 

Sarver v. Chartier151 is, so far, the only case to explicitly state that right of 
publicity laws are a content-based restriction on speech and therefore they 
must be subjected to strict scrutiny; yet the case is an important first step in 
acknowledging that the law simply cannot equate an ordinary desire to 
make money with a constitutional right. 

On the contrary, the law should provide breathing room for the 
expressive aspects of corporate speech, especially on social media, rather 
than dismiss all commentary as marketing or “image advertising” and 
therefore commercial.  In sum, the kind of commentary that may appear on 
social media falls into three basic categories: 

 
1.  Critical or Humorous Commentary 
 
Imagine that, instead of a bus ad, New York Magazine simply tweeted 

that they were the only good thing in New York that Rudy had not claimed 
credit for.152  Or recall the Arby’s tweet about Pharrell’s hat. These are easy 
examples where the company is commenting on a famous person in a 
humorous or negative way, and there is clearly no implied endorsement in 
such cases, nor would any person be confused into thinking that the 
celebrity authorized the statement.  The speech is clearly within the bounds 
of what the First Amendment would typically protect, and one would hope 
that a court would not grant a right of publicity to silence criticism/critique 
in such instances.  This is the kind of speech the First Amendment generally 
protects, and, following the reasoning of Citizens United, Bellotti, and 
Dittmar, one should not be subject to liability merely because the speaker is 
a corporation.  If social media is the new public square, per Packingham, 
then any legitimate commentary should be protected. 

 
2.  Praise or Positive Commentary 
 
Cases involving praise or positive commentary are illustrated by Jordan 

or the tweets commenting on Prince’s death—instance where a company 
wishes someone well or praises an achievement.  These kinds of comments 
should not be viewed as an endorsement and should be protected insofar as 
they are expressive and would clearly be protected if any other speaker 
made them.  The First Amendment should protect these kinds of statements 

                                                                                                             
Copyright and Free Speech: Constitutional Limitations on the Protection of Expression, 67 
CAL. L. REV. 283 (1979).   Moreover, First Amendment interests are reviewed under the 
strict scrutiny standard, see R. Randall Kelso, The Structure of Modern Free Speech 
Doctrine: Strict Scrutiny, Intermediate Review, and “Reasonableness” Balancing, 8 ELON L. 
REV. 291 (2016), and economic interests are not compelling governmental interests that 
override First Amendment rights. 

151 813 F.3d 891, 903 (9th Cir. 2016) (finding that the right of publicity statute is a 
content-based restriction subject to strict scrutiny when applied to expressive works). 

152 See supra notes 98-100.  
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unless the speech is genuinely misleading, in which case, the law could 
permit a publicity or false-light claim.153 

 
3.  Factual Commentary 
 
This kind of post is illustrated by the Duane Reade tweet regarding 

Katherine Heigl.154  The post conveys factual information about a person, 
such as that the person used the product in question.  This is the most 
difficult of the three categories.  On the one hand, there is the potential for 
implied endorsement because the person is directly associated with the 
product.  On the other hand, the information is true, it wasn’t a secret (i.e., 
it occurred in public view), and the dissemination of truthful information is 
clearly within the ambit of First Amendment protection.  Anyone could 
convey the facts without giving rise to a tort, but the company is singled out 
as being unable to convey the true fact.  Given the strong First Amendment 
protection for true speech about publicly available information, these kinds 
of social media posts should be protected unless the plaintiff can show that 
the information is actually false or the context is misleading, and therefore 
creates a false implied endorsement. 

There may be social media posts that are not commentary but are truly 
advertisements, and while I think it is worth pondering whether there is 
room for First Amendment protection for genuine advertisements,155 I am 
not taking a position on that topic at this time.  The point of this article is 
only that corporations speak in ways that are essentially noncommercial, 
especially on social media, even though simply by speaking they get some 
brand recognition and therefore potential economic benefit.  The question 
posted in Bellotti (Is this the kind of speech that the First Amendment 
would protect aside from the identity of the speaker?) is a better standard 
for First Amendment protection in the context of publicity claims than the 
question posed in Bolger (Is there potential economic benefit to the 
speaker?), and certainly better than the test in Jordan, which essentially 
                                                

153 See generally Solano v. Playgirl, Inc., 292 F.3d 1078 (9th Cir. 2002) (allowing a 
claim when the cover was misleading); Eastwood v. National Enquirer, Inc.,123 F.3d 1249 
(9th Cir. 1997) (allowing a claim when a cover tag was misleading); Cher v. Forum, Int’l, 
Ltd., 692 F.2d 634 (9th Cir. 1982) (allowing a claim when the cover was misleading). 

154 Supra note 140.   
155 The position of the United States Court of Appeals for the Second Circuit took in 

New York Magazine v. MTA, 136 F.3d 123 (2d Cir. 1998), was that ads that critique elected 
officials are at the core of what the First Amendment protects, and this position seems 
persuasive to me.  There may be instances where advertising that includes social or political 
criticism should get First Amendment protection even if it names a celebrity or politician.  
See, e.g., Eben Shapiro, The Media Business: Advertising; Rising Caution on Using 
Celebrity Images, N.Y. TIMES (Nov. 4, 1992), 
http://www.nytimes.com/1992/11/04/business/the-media-business-advertising-rising-
caution-on-using-celebrity-images.html (describing an incident where a data service 
company used an unflattering photograph of Saddam Hussein in an advertisement providing 
commentary about dictatorship and censorship).    
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eliminates any hope of a First Amendment defense when the speaker is a 
corporation.  Ultimately, whatever test courts choose should embrace the 
principles of free expression rather than giving individuals an unrestricted 
pass to punish or control commentary about them. 

 
 
 
 
 
 


