
DISABILITY�AND�THE�LAW:�AN�ESSAY�ON�INCLUSION,�
FROM�THEORY�TO�PRACTICE�

I�want�future�generations�to�know�that�we�are�a�people�who�
see our differences as a great gift, that we’re a people who 
value� the� dignity� and� worth� of� every� citizen:� man� and�
woman,� young� and� old,� Black� and�White,� Latino,� Asian,�
immigrant,�Native�American,�gay,�straight,�Americans�with�
Mental�Illness�or�physical�disability.

“S ”

parents was that, in the words of the petition, they were “suffering from 
tardation.”  It became my case, and I was 

—
—

background on the concept of “disability” and a very brief overview of 

— —

                                                      

�
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A. Disability�Models�
�
There’s a remarkable history of disability by a French historian named 

It’s a history of the treatment of people with

—

spiritual�model— —

—
—

s’

— —
biological�or�medical�model�

                                                      
�
See�generally�id.�
See�id.
See generally

see�also
(“

faithlessness to the covenant is ‘
).’  King Saul was terrified by an evil spirit and David was 

).”).
See� supra
See�id
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—
—

                                                      
See� supra�
See�id.
See�id.

See An� Insidious� Evil

Unwanted�Sterilization�and�Eugenics�Programs�in�the�United�States

See�id.
See�generally�id.

– –
See�

A�Duty�to�Kill?�A�Duty�to�Die?�Rethinking�the�Euthanasia�Crisis�of�1906
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—

We’ll never know precisely how many people 
4, but it’s

think about a lot of things: race, equality, and disability.  It’s not that the end 

—
—

alternative model had been around for generations.  It’s just that now, the 

—
— —

—

— —

                                                      
Euthanasia� Program

Id.

supra
Id.
See� supra�
See

see� also
supra�

See� supra
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— —

not only insulting to those who don’t desire repair, but it suggests to everyone 
less�than —

sub

B. The�Social�Model�
�

— social�or�cultural�model—

model is that disability is a function of two variables: the individual’s 

entirely within the individual: rather, it’s in the gap, between an individual’s 
— — —

(“WHO”)

—
—

                                                      
See,� e.g. Living� Stigma:� The� Impact� of� Labeling,� Stereotyping,�

Separation,�Status�Loss,�and�Discrimination�in�the�Lives�of�Individuals�with�Disabilities�and�
Their�Families see�also Some�
Psychological�Effects�of�Physical�Disabilities

See� supra
�International�Classification�of�Impairments,�Disabilities,�

and�Handicaps:�A�Manual�of�Classification�Relating�to�the�Consequences�of�Disease

Id.�
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umbrella term “disability.”

�

here’s another spoiler, it’s one of the co

owever, that’s a 

approaches a traffic light.  You don’t want to want to ride with him at night.  
e don’t know who it was that had the bright idea that street traffic should 

that person: they weren’t color

author’s uncles, Uncle Ted.  Uncle Ted was a coal miner, and 

—
—

and he couldn’t stand or walk on his own. 

done was as a coal miner, he couldn’t do it anymore, and he and his family 

                                                      

Disabilities
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, we just didn’t think about Uncle Ted; maybe it 
maybe we didn’t know.  But then he told us, and still for 

generations, we didn’t change anything.  
then that it was no longer so much that we didn’t know it was that we didn’t 

Here’s the final example: James and Louise, the couple from the Prologue, 
—

—
they were not, in the words of the petition against them, “suffering from 
mental retardation.”  The attorney had arranged for all sorts of testing, 

—because he really didn’t know—
“I think we lost Jimmy forever.”  

The attorney wasn’t a parent back then
that he’d want to lose 

— —

— —

— —
on the scores we gave them on the tests we designed,  to call them “mentally 
retarded”; and we chose, because of the name we called them, based on the 

we
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To this day, we don’t know whether James and Louise had intellectual 
— —

A. Overview:�Federal�Disability�Legislation�
�

— ities with “mental 
retardation”—

1973, the American Association on Mental Deficiency (now the “American 
Association on Intellectual and Developmental Disabilities”) changed the 

—
                                                      

See,�e.g. reenacted�by

See,�e.g.

not

Social�Constructions�of�Mental�Retardation:�Impersonal�Histories�and�
the�Hope� for� Personal� in�
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—

B. Employment�Discrimination:�The�ADA�
�

—

—

t no one knew that Hoyer’s wife— —
new Senate sponsor was Tom Harkin; Harkin’s Senate speech in support of 

                                                      

See,�e.g., 42 U.S.C. § 12112(b)(5)(A) (2012) (noting that discrimination includes “not 

. .”); PGA 
77 (2001) (“The phrase ‘public accommodation’ is 

defined in terms of 12 extensive categories, which the legislative history indicates ‘should be 
construed liberally’ to afford people with disabilities ‘equal access’ to the wide variety of 
establishments available to the nondisabled.” (footnotes omitted)).

Id
Id.�
Id
Id.
Id.

supra �
Id.
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de

“With the support of a powerful coalition of disabled people and their 
icians, and disability professionals,” Joseph Shapiro writes, 

“the ADA moved swiftly through Congress.”

three thousand joyous members of the “hidden army” on the 

of the guests, Lisa Carl of Tacoma, Washington, who “now 
will always be admitted to her hometown theater,” the 

To applause, Bush declared, “Let the 
shameful wall of exclusion finally come tumbling down.” 

—

—

as the ADA’s passage would be for disabled people, 

share a common definition of “disability ” : “

”
“major life activities” to include important and significant activities

r not they have a “public, economic, or daily dimension”; they thus include, 

                                                      
supra see�generally id. 21 (discussing George Bush’s 

Id.�
Id
Id.

See



Disability�and�the�Law������������������������������������������� �
�

the legislative provisions limit their protections to “otherwise qualified” 

That report concluded that “across all levels of 

y.”

(“EEOC”) entitled “Diversity in Law Firms” noted that “the importan
the legal profession in today’ ” and that “[l]awyers 

.”

                                                      

197 (2002), where the Court found that qualifying for disabled must meet a “demanding 
standard,” and overturning Sutton v. United Air Lines, Inc., 527 U.S. 471, 482 (1999), where 

Court found that an individual’s uncorrected state cannot be taken into account when 

See,�e.g., 42 U.S.C. § 12112(b)(5)(A) (2009) (noting that discrimination includes “not 

otherwise qualified individual with a disability who is an applicant or employee . . .”).

Id.
� ABA�

Disabilities� Statistics� Report

Diversity�Numbers�at�Law�Firms�Eke�Out�Small�Gains�–�Number�for�Women�Associates�
Edge� Up� After� Four� Years� of� Decline
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i.e., that otherwise “neutral” practices or policies 

—

                                                      
See

See,� e.g., D’Angelo v. ConAgra Foods, Inc., 422 F.3d 1220, 123
(answering whether the plaintiff’s vertigo constituted her as a qualified individual); Smith v. 
Midland Brake, Inc., 180 F.3d 1154, 1159 (10th Cir. 1999) (answering “whether an employee 
can be a ‘ with a disability’ w

commodation”); Sieberns v. Wal

See The�Americans�with�Disabilities�Act:�A�Windfall�for�Defendants

See�
See�

See
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There are some clear dos and don’ts with respect 

applicant’s need for accommodation is not

’
—

—

—

ess to the “benefits and privileges of employment.”

                                                      

Id.
Id.

See�

See�generally�id.
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—
—

Here’s another story.  This one is from Boston, where a boy with asthma 

’
with mold and roaches.  The landlord wouldn’t do anything about.  So the 

ment, and the boy’s asthma was brought under control.  

—

                                                      
See supra�

Workplace�Accommodations:�Low�Cost,�High�Impact

Id.
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— —

And there’s this: that now outmoded understanding of disability
limited and potentially dangerous biological model.  It’s rejected in civil 

ts law, but according to the Supreme Court, it’s still the constitutional 

                                                      
The laws, remember, limit their requirements to “reasonable” accommodations and 

See supra

— —
“undue burden” or “undue hardship” for the defendant.  42 U.S.C. § 12112(b)(5)(A) (2009).  

disabilities where those criteria are “consistent with business necessity” (Title I of the ADA) 
or are “necessary for the provision of the . . . services” (Title III of the ADA).  42 U.S.C.            

“pose a direct threat to the health or safety of others.”  42 U.S.C. § 12182(b)(3) (2012).  For 

extended by interpretive regulation to include not only threats to others, but “threats to self,” 

—

—the ADA excuses the failure to make modifications that would “fundamentally 
alter the nature” of the service or accommodation at issue.

See supra
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Board�of�Trustees�v.�
Garrett and technically, it’
it’s not even that it’s a sovereign immunity case outside any rea

“ — —
.”

as long as it’s reasonable, and it can be reasonab

“[I]t would be entirely rational,” he wrote, “(and 

”
Garrett

Garrett �
with the Court’s understanding of disability.

It is worth reconsidering the Court’s position for a moment: 
— —

                                                      

See�id.
Id.�
�Id
Id.�
See� id. (stating that “the rights and remedies created by the ADA against the Sta

would raise . . . concerns as to congruence and proportionality . . .”).
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— —

Garrett
“special accommodations”
employers to “make allowance for the disabled.”

Garrett

Garrett is wrong?  You can argue that it doesn’t respect 

dissenters’
Here’s a possibility: the Garrett

We’re good with the descriptive stuf —
—

—
—our usual authorities don’t help us.  

te literally, can’t find the words.
Consider what we’ve written about here.  We can re

Here’s a proposal, offered tentatively and with more than a little 
reluctance.  It’s the kind of proposal you can make only if you’re a senior 

best of all, if you’re 
it’s time for you to be eccentric anyhow.

began to assemble a scrapbook for him.  She didn’t 

knew much of the story: her family didn’t have much money, and her father, 
to put it euphemistically, didn’t have much patience.  She h
                                                      

Garrett �
Id.
See�id.
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—
grandson to know what her mother taught her: “that even though you are poor 
in money,” she wrote, “you can still be rich in love.”

— — is
not

Shaggy.  And then it was his son’s turn “Caleb, what do you want to be when 
you grow up?” nd his son, barely in elementary school, said, “I want to be 

who gives food to people who don’t have any.”

—

figures into just two categories: nice and nasty.  It’s a division that rules his 
e’s now, but whether we’re talking football or 

the Supreme Court’s decisions, and we have even come
schemes of our own.  But we can’t help but think we’ve made it more 

ybe there’s only one 

—Scott�v.�Sandford Plessy�v.�
Ferguson Buck�v.�Bell Bowers�v.�Hardwick Board�of�Trustees

                                                      
superseded�by constitutional�amendment
overruled�by

overruled�by
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