GLOBAL ENVIRONMENTAL CONSTITUTIONALISM:
MAPPING THE TERRAIN
KLAUS BOSSELMANN*
I. THE RISE OF GLOBAL CONSTITUTIONALISM
Over the last decade there has been an outburst of literature on global
constitutionalism. Written mostly by international lawyers (but less so by
environmental lawyers), this literature suggests a degree of harmonious
development among the world’s national constitutions that could facilitate a
constitutionalization of international law and governance.1 Broadly speaking,
the thesis is that the increasing interdependence of nation states has created a
certain “constitutionalization of international organizations” and a degree of
uniform constitutionalist principles such as human rights, state responsibility,
and ius cogens or erga omnes norms.2 This implies a transnational way of thinking
about institutional arrangements that traditionally were conceived in a strictly
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1 See generally Philip Allott, The Emerging Universal Legal System, in NEW PERSPECTIVE ON THE
DIVIDE BETWEEN NATIONAL AND INTERNATIONAL LAW 63-83 (Janne Nijman & Andre
Nollkaemper eds., 2007); Jeffrey L Dunoff & Joel P. Trachtman, A Functional Approach to Global
Constitutionalism, in RULING THE WORLD? 3-36 (Jeffery L. Dunoff & Joel P. Trachtman eds.,
2009); Dieter Grimm, The Achievement of Constitutionalism and its Prospects in a Changed World, in
THE TWILIGHT OF CONSTITUTIONALISM? 3 (Petra Dobner & Martin Loughlin eds., 2010);
Christian Joerges, Constitutionalism and Transnational Governance: Exploring a Magical Triangle, in
TRANSNATIONAL GOVERNANCE AND CONSTITUTIONALISM 339 (Hugh Collins et al. eds., 2004);
David Kennedy, The Mystery of Global Governance, in RULING THE WORLD? 37-68 (Jeffery L.
Dunoff & Joel P. Trachtman eds., 2009); Andreas L Paulus, The International Legal System as a
Constitution, in RULING THE WORLD? 69-109 (Jeffery L. Dunoff & Joel P. Trachtman eds., 2009);
Anne Peters, Global Constitutionalism in a Nutshell, in WELTINNENRECHET: LIBER AMICORUM JOS
DELBRUCK 535-50 (Klaus Dicke et al. eds., 2005); ANNE PETERS ET AL., T HE
C ONSTITUTIONALIZATION OF I NTERNATIONAL LAW (2011); Inger-Johanne Sand,
Polycontextuality as an Alternative to Constitutionalism, in TRANSNATIONAL GOVERNANCE AND
CONSTITUTIONALISM 41 (Christian Joerges et al. eds., 2004); Armin von Bogdandy & Sergio
Dellavalle, Universalism Renewed: Habermas’ Theory of International Order in Light of Competing
Paradigms, 10 GER. L. J. 1, 5-29 (2009); Bardo Fassbender, The United Nations Charter as
Constitution of the International Community, 36 COLUM. J. TRANSNAT’L L. 529 (1998); Thomas
Kleinlein, Konstitutionalisierung im Völkerrecht, [Summary: Consitiutionalization in International Law],
231 BEITRAGE ZUM AUSLANDISCHEN OFFENTICHEN RECHT UND VOLKERRECHT 703, 703
(2012); David S. Law & Mila Versteeg, The Evolution and Ideology of Global Constitutionalism, 99
CALIF. L. R. 1163 (2011); Karolina Milewicz, Emerging Patterns of Global Constitutionalization:
Toward a Conceptual Framework, 16 IND. J. GLOBAL LEGAL STUD. 413, 415-16, 420-21(2009); Anne
Peters, The Merits of Global Constitutionalism, 16 IND. J. GLOBAL LEGAL STUD. 397, 397-98, 408-11
(2009); Anne Peters, Realizing Utopia as a Scholarly Endeavour, 24 EUR. J. INT’L L. 533 (2013).
2 See generally Anne Peters, The Constitutionalisation of International Organisations, in EUROPE’S
CONSTITUTIONAL MOSAIC 253-85 (Neil Walker et al. eds., 2011).
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national manner.3 Examples include the ‘rule of law,’ ‘separation of powers,’
‘civil society’ and possibly ‘democracy’ and ‘constitution.’
To this end, global constitutionalism can be described as a new way of
thinking or ‘mindset’4 of international law and governance. Instead of viewing
states as sole creators of international law and governance, the focus is on
normative principles and institutional arrangements that are both national and
transnational in character. This makes it possible to see the relationship
between international law and domestic law in less dichotomic and more
correlated terms,5 and develop new areas of study such as, for example,
Effectively, the conversation about
international constitutional law.6
constitutional ideas and principles shifts from the national to the comparative
and from the international to the global. This kind of constitutional
conversation is commonly, but not always,7 referred to as global
constitutionalism.
“Constitutionalism”8 itself is associated with the study of fundamental
norms and institutional arrangements through which political and legal
decisions are made.9 Typically, these decisions involve basic ideas related to
the rule of law, justice, human rights, and democracy and do not have an
exclusive national identity.10 Although they are more institutionalized at the
national than at the international level, they are in no way confined to states.
Essentially, they are of global or transnational nature.11 This is the main
reason why constitutionalism has a global dimension to it. It is the study of
constitutional norms, policies, and practices in and beyond the state.

Anne Peters, supra note 2, at 253-85.
Martti Koskenniemi, Constitutionalism as Mindset: Reflections on Kantian Themes About
International Law and Globalization, 8 THEORETICAL INQUIRIES IN L. 9, 12 (2007).
5 See generally Gunther Teubner, Societal Constitutionalism: Alternatives to State-Centred
Constitutional Theory?, in TRANSNATIONAL GOVERNANCE AND CONSTITUTIONALISM (Christian
Joerges et al. eds., 2004); Ernst-Ulrich Petersmann, How to Constitutionalise International Law and
Foreign Policy for the Benefit of Civil Society?, 20 MICH. J. INT’L L. 1 (1998); Jan Klabbers,
Constitutionalism Lite, 1 INT’L ORG. L. REV. 31, 51-58 (2004).
6 See generally Christian Walter, Constitutionalising (Inter)national Governance – Possibilities for and
Limits to the Development of an International Constitutional Law, 44 GER. Y.B. INT’L L. 192 (2001).
7 Other notions include “international constitutionalism,” see Aoife O’Donoghue,
International Constitutionalism and the State, 11 INT’L J. CONST. L. 1021, 1021-22 (2013);
“transnational constitutionalism,” see TRANSNATIONAL CONSTITUTIONALISM: INTERNATIONAL
AND EUROPEAN PERSPECTIVES (Nicholas Tsagourias ed., 2007); or “world constitutionalism,”
see TOWARDS WORLD CONSTITUTIONALISM (Ronald St. John Macdonald & Douglas M.
Johnston eds., 2005).
8 For a critique, see generally Jeremy Waldron, Constitutionalism: A Skeptical View, N.Y.U.
PUB. L. RES. PAPER No.10-87 (2012).
9 “Constitutions are distinguished from constitutionalism – the latter serving as a means of
evaluating the form substance and legitimacy of the former.” Larry Cata Backer, From
Constitution to Constitutionalism: A Global Framework for Legitimate Public Power Systems, 113 PENN ST.
L. REV. 671, 676 (2009).
10 See id. at 722-23 (explaining the basic components of constitutionalism ideology).
11 No state would want to be seen in disconnect with them, in fact, they are constitutive for
its legality and legitimacy.
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We can, therefore, conceive global constitutionalism as the study and
advocacy of constitutional ideas that present themselves at international and
national levels. In other words, public international law is one area of
research, domestic law another, and international and comparative legal
research ideally inform one another.
An example of this approach is the study of human rights. The study of
human rights first appeared in national jurisdictions, particularly in the United
States and France. Their origins, however, are in the intellectual culture of the
Eighteenth Century Age of the Enlightenment,12 which spread throughout
Europe and the world and eventually led to the Universal Declaration of
Human Rights, a document of international law.13 It would be conceptually
flawed to study human rights in either a national or international context. Their
very nature as unalienable fundamental rights (to which a person is inherently
entitled simply because she or he is a human being) constitutes their universal
character.
In the same vein, we can think of the environment as a universal concern.
Arguably, the environment is even more fundamental than human rights as it
represents the natural conditions of all life including human beings.
Both the protection of human rights and the protection of the environment
are constitutionally relevant precisely because of their fundamental
importance. Environmental protection has constitutional status in most,
although not all,14 states. If we accept that the twenty-first century will be
defined by its success or failure of protecting human rights and the
environment,15 then global environmental constitutionalism,16 like global
constitutionalism in general, becomes a matter of great urgency.
The remainder of this article identifies some of the building blocks for
defining the purpose and scope of global environmental constitutionalism.
These building blocks include the constitutional character of international
12 See The Age of the Enlightenment, THE GLOBAL ETHIC FOUNDATION (2009),
http://www.global-ethic-now.de/gen-eng/0c_weltethos-und-politik/0c-02-menschenrechte/
0c-02-114-aufklaerung.php.
13 See Hurst Hannum, The Status of the Universal Declaration of Human Rights in National and
International Law, 25 GA. J. INT’L & COMP. L. 287, 289 (1995).
14 Notable exceptions are the constitutions of the United States, United Kingdom, Australia,
and New Zealand.
15 See Michael Anderson, Human Rights Approaches to Environmental Protection: An Overview, in
HUMAN RIGHTS APPROACHES TO ENVIRONMENTAL PROTECTION 1 (Alan Boyle & Michael
Anderson eds., 1996); see generally Engobo Emesh, Human Rights Dimensions of Contemporary
Environmental Protection, in EMERGING AREAS OF HUMAN RIGHTS IN THE 21ST CENTURY 66
(Marcelo Odello & Sofia Canvandoli eds., 2011).
16 See Douglas A. Kysar, Global Environmental Constitutionalism: Getting There from Here, 1
TRANSNAT’L ENVTL. L. 83, 86 (2012); see also Louis J. Kotzé, Arguing Global Environmental
Constitutionalism, 1 TRANSNAT’L ENVTL. L. 199, 200 (2012); KLAUS BOSSELMANN, WHEN TWO
WORLDS COLLIDE: SOCIETY AND ECOLOGY 220-90 (1995); KLAUS BOSSELMANN, THE
PRINCIPLE OF SUSTAINABILITY: TRANSFORMING LAW AND GOVERNANCE 111-74 (2008)
(supporting that environmental issues are global concerns and trigger international human rights
responses); JAMES R. MAY & ERIN DALY, GLOBAL ENVIRONMENTAL CONSTITUTIONALISM 3
(2015).
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environmental law (Part II), environmental rights (Part III), sustainability (Part
IV), and global environmental governance (Part V).
II. THE CONSTITUTIONAL CHARACTER OF INTERNATIONAL
ENVIRONMENTAL LAW
Current international environmental law includes a plethora of global
treaties, covenants, and documents. From the creation of the United Nations
in 1945 under the United Nations Charter to the United Nations Declaration
on the Rights of Indigenous Peoples in 2007 or a new Climate Agreement
expected to be adopted in December 2015, numerous documents and
associated institutions of governance have developed in response to what
today is perceived as the global ecological crisis. So, does the system of
international environmental law amount to what could be termed an
“international environmental constitution?”17
In his contribution to a book entitled Towards World Constitutionalism,18
Alexandre Kiss explored the constitutional character of international
environmental law and concluded that an “environmental constitution” in the
“usual sense of the term” cannot be deduced.19 There is neither a global
instrument nor an independent global institution overarching the whole area
and “even environmental protection is integrated into a vast complex:
He pointed out that a major issue in
sustainable development.”20
constitutionalizing environmental law is the constantly changing degree of
scientific knowledge requiring international environmental law to be
sufficiently flexible and adaptable.21 Kiss considered the lack of a defined
overall objective as the ultimate reason for the constitutional weakness and
fragility of international environmental law.22
Daniel Bodansky uses the differentiation between “thin” and “thick” to
explain that international environmental agreements and their associated
systems of governance can be seen as thin or weak forms of environmental
constitutions.23 They may be constitutions in the thin sense because they
establish ongoing (global) governance to address specific issues via the
creation of institutions, the specification of rules that guide and constrain the
institutions, and the entrenchment of those rules through amendment
procedures.24 Constitutions in the thick sense would require institutions that
function independently from states with a decision-making and norm-setting
17 Daniel Bodansky, Is there an International Environmental Constitution?, 16 IND. J. GLOBAL
LEGAL STUD. 565, 574-80 (2009).
18 Alexandre Kiss, The Legal Ordering of Environmental Protection, in TOWARDS WORLD
CONSTITUTIONALISM: ISSUES IN THE LEGAL ORDERING OF THE WORLD COMMUNITY 567, 56784 (Nicholas Tsagourias ed., 2005).
19 Id. at 574.
20 Id.
21 Id.
22 See id. at 584.
23 Bodansky, supra note 17, at 578.
24 Id.
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capacity.25 Typically, what happens is a treaty will contain the required
governance arrangement, describe the basic institutions and decision making
procedures of the regime, but the majority of norms and regulations created
by that governing body will be captured in protocols, annexes, or schedules
attached to the treaty, which are easier to amend.26 In this way, international
environmental agreements do not constrain the institutional entities they
create.
Bodansky rules out multilateral environmental agreements possessing a
global constitutional nature, describing them as “still very much state-driven”27
(such as those addressing climate change, ozone depletion, hazardous
chemicals), meaning they can withdraw from a treaty. The dominance of
states is only rudimentarily challenged by non-state actors with their limited
role in standard setting and the compliance process.28
Nor does Bodansky consider that international environmental law, as a
whole, constitutes a global constitution. While noting a number of
characteristic features, which distinguish it from classical international law,
such as widespread use of the framework convention and protocol approach,
rapid amendment procedures, a distinctive system of treaty bodies and noncompliance procedures, Bodansky asserts that these distinctive features of
international environmental law “do not amount to a constitution in any
meaningful sense of the term.”29 They do not establish secondary rules about
how international environmental law is developed and enforced. To the
contrary, the concept of a constitution is undermined by some prominent
features of international environmental law, such as the use of politicallyoriented non-compliance procedures. Instead of creating a cohesive system of
unified law, “the distinctive mechanisms of international environmental law
represent a toolbox that states can use when addressing a variety of new
problems.”30
If treaties can, at best, be seen as constitutive elements, perhaps a more
promising candidate to fill the role of an international environmental
constitution is the body of general principles of international environmental
law. To this end, Bodansky considers the duty to prevent transboundary
harm, the polluter pays principle, the precautionary principle, the principle of
common but differentiated responsibility, and the principle of sustainable
development to conclude that these general principles do not represent a core
value system for the international community, or if they do, it is a weak and
vague system.31 The reason is that there are too many meanings and uses of
the principles for them to form a coherent and distinct concept. Associated
with this is the lacking coherence of global environmental governance. There
Bodansky, supra note 17, at 578
Id. at 577-78.
27 Id. at 577.
28 Id.
29 Id. at 579.
30 Id.
31 Bodansky, supra note 17, at 579-80.
25
26
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are, at present, no institutions independent enough to function with their own
mandate: for example, a mandate of guardianship or trusteeship, or in an
elevated norm-defining role.
Both Bodansky and Kiss see the absence of a coherent concept or a
sufficiently defined overarching goal as the main reason for the lacking
constitutional quality of international environmental law. Positively speaking,
the possibility of a global environmental constitution depends on normative
coherence and institutional strength to guide and coordinate states behavior.
If this is a fair summary, then the search for coherence and strength defines
the goal of global environmental constitutionalism. A mere collection of
important ideas and principles would not meet such a goal. Neither would
constitutional elements such as procedural environmental rights and access to
judicial review,32 in themselves, say very much about actual
constitutionalization. While they may be indicative, the overall purpose of
global environmental constitutionalism goes further. It can be described as an
analysis and advocacy of environmental values, principles, and rights that are
sufficiently coherent and enduring to form a constitution.33 As mentioned
earlier, such a purpose is best served through researching both, international
and national developments of environmental law and governance.
III. CONSTITUTIONALIZING ENVIRONMENTAL RIGHTS
A constitution is a value-laden concept, usually encapsulating the ideas of
democracy, separation of powers, the protection of human rights, and certain
social security guarantees.34 Human rights, in particular, define the core of
how a political community should function.
For the prospects of
environmental constitutionalism, human rights, and their relationship to the
environment are, therefore, of great importance.
Many international environmental agreements highlight the linkages
between human rights and the environment. They are visible, for example, in
the Stockholm Declaration, the World Conservation Strategy, the United
Nations’ World Charter for Nature, Caring for the Earth, the United Nations
Framework Convention of Climate Change (UNFCCC), the 1992 Rio
Declaration, Agenda 21, the United Nations’ Millennium Declaration, the
Johannesburg Declaration, or the Rio+20 outcome document “The Future
We Want.”35

32 As, for example, visible in the Aarhus Convention and related national developments in
European states. See BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 116-18.
33 Bodansky, supra note 17, at 569 (explaining a constitution as “a higher body of law,
typically of an enduring nature, setting forth fundamental rules of a political community”).
34 Anne Peters, Compensatory Constitutionalism: The Function and Potential of Fundamental
International Norms and Structures, 19 LEIDEN J. INT’L L. 579, 585 (2006).
35 Klaus Bosselmann, Environmental and Human Rights in Ethical Context, in RESEARCH
HANDBOOK ON HUMAN RIGHTS AND THE ENVIRONMENT (Anna Grear & Louis J. Kotzé eds.,
2015).
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At the time of the 1972 Stockholm Declaration, only a handful of national
constitutions addressed environmental issues.36 Today, some one hundred
and twenty-five constitutions incorporate environmental norms; one hundred
and seven are in developing countries compared to eighteen in developed
countries.37 About ninety-two constitutions explicitly recognize the right to a
healthy or decent environment.38 No other human right has achieved such a
broad level of constitutional recognition in such a short period of time.39
However, a human right to a healthy environment is only one form
towards constitutionalizing the environment. Some ninety-seven constitutions
contain obligations for the national government to prevent harm from the
environment, and fifty-six constitutions recognize a responsibility of citizens
or residents to protect the environment.40
Clearly, there is a worldwide trend towards constitutionalizing
environmental rights and responsibilities with respect to the environment. But
will it make a real difference? This is not easy to answer and there are several
issues, including the issue of enforcement. In general terms, the omnipresence
of free market ideology has certainly undermined efficiency and enforceability
of environmental rights, but there are also genuine law enforcement issues.
For example, the legal cultures in Latin America are markedly different from
European legal culture with its emphasis on actual enforceability of
constitutional rights. Therefore, Mother Earth rights (as in Bolivia and
Ecuador) are not per se superior to human rights and state obligations (as in
Germany) if they lack enforceability. Fundamentally, we need to consider how
constitutional rights—as a socio-legal construct—reflect ecological
requirements. This raises the issue of anthropocentrism vs. ecocentrism.
Environmental rights typically refer to access to, and use of, the
environment, but can also be understood to imply ecocentrism. Alan Boyle
rightly observes that “[e]nvironmental rights do not fit neatly into any single
category . . . of human rights”41 to then ask: “[H]as the time come to talk
directly about environmental rights – in other words a right to have the
environment itself protected? Should we transcend the anthropocentric in
favor of the eco-centric?”42 Like most commentators, Boyle uses the term
environmental rights generically to capture the environmental dimension of
human rights.43
36 DAVID R. BOYD, THE ENVIRONMENTAL RIGHTS REVOLUTION: A GLOBAL STUDY OF
CONSTITUTIONS, HUMAN RIGHTS, AND THE ENVIRONMENT 47 (2012).
37 Christopher Jeffords, Constitutional Environmental Human Rights: A Descriptive Analysis of 142
National Constitutions, in THE STATE OF ECONOMIC AND SOCIAL HUMAN RIGHTS: A GLOBAL
OVERVIEW 329, 339-40 (Lanse Minkler ed., 2013).
38 BOYD, supra note 36, at 72.
39 See Law & Versteeg, supra note 1, at 1200-02.
40 BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 126.
41 Alan Boyle, Human Rights and the Environment: A Reassessment, 18 FORDHAM ENVTL. L. REV.
471, 471 (2007).
42 Id. at 473.
43 See generally Alan Boyle, Human Rights and the Environment. Where Next?, 23 EUR. J. INT’L L.
613 (2012) (discussing the use of the term environmental rights).
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Trying to conceptualize this dimension should be an urgent pursuit of
environmental constitutionalism. After all, anthropocentric reductionism has
been one of the main reasons for the ongoing failure of environmental law and
How could the
governance to respond to the ecological crisis.44
anthropocentricity of Western human rights and constitutions be transformed
to ecologically sound legal principles and rights? I have always argued that
such a transformation is needed45 and while ecocentrism, rights of nature, and
Earth law are still largely confined to jurisprudential theory, there is a growing
perception, even among governments, that law and governance need to be
grounded in non-anthropocentric environmental ethics. Promoting this shift
and working towards such a constitutional moment could be an ambition of
global environmental constitutionalism.
According to Bruce Ackerman, a constitutional moment can occur when
there are unusually high levels of sustained popular attention to questions of
constitutional significance.46 Such a situation arose during the 1980s in West
Germany when the Green movement began to articulate the legal implications
of ecocentrism. This culminated in a government-driven constitutional review
(1985-1989) to consider a shift from traditional anthropocentrism to an
ecocentric value system underlying the German Basic Law (Grundgesetz).47 At
its core was the question of whether ecological realities require a redefinition
of human rights to accept “ecological limitations” and a special obligation of
the state to protect the environment “for its own sake” as well as for future
generations.48 The newly established Institut für Umweltrecht (Institute for
Environmental Law) and Verein für Umweltrecht (Association for Environmental
Law) proposed to redefine human rights such as the right of liberty, freedom
of research, and right to property to include ecological limitations.49 In
essence, the use of natural resources would no longer be protected, but only
their sustainable use, effectively reversing the burden of proof rule.
Remarkably, these proposals were supported by the Bundesrat, the Upper
44 See Trond Gansmo Jakobsen, Nordic Ecophilosophy and Critical Realism, in ECOPHILOSOPHY
IN A WORLD OF CRISIS: CRITICAL REALISM AND THE NORDIC CONTRIBUTIONS 180, 196-97 (Roy
Bhaskar et al. eds., 2012); PRUE TAYLOR, AN ECOLOGICAL APPROACH TO INTERNATIONAL LAW:
RESPONDING TO CHALLENGES OF CLIMATE CHANGE 31 (Routledge ed., 1998); Klaus
Bosselmann, A Vulnerable Environment: Contextualising Law with Sustainability, 2 J. HUM. RTS. &
ENV’T 45, 45-63 (2011); Klaus Bosselmann, Losing the Forest for the Trees: Environmental
Reductionism in the Law, 2 SUSTAINABILITY 2424, 2431 (2010); Joshua Bruckerhoff, Giving Nature
Constitutional Protection: A Less Anthropocentric Interpretation of Environmental Rights, 86 TEX. L. R.

615, 615-16 (2008).
45 See generally Klaus Bosselmann, Wendezeit im Umweltrecht: Von der Verrechtlichung der Ökologie
zur Ökologisierung des Rechts, 4 KRITISCHE JUSTIZ 345 (1985); Klaus Bosselmann, Eigene Rechte der
Natur? Ansätze einer ökologischen Rechtsauffassung, 19 KRITISCHE JUSTIZ, H.1, 1 (1986); KLAUS
BOSSELMANN, IM NAMEN DER NATUR – DER WED ZUM OEKOLOGISCHEN RECHTSSTAAT
(Scherz, Munich 1992); BOSSELMANN, WHEN TWO WORLDS COLLIDE, supra note 16, at 225-53.
46 BRUCE ACKERMAN, WE THE PEOPLE, VOL. 1: FOUNDATIONS (1991); see also Anne-Marie
Slaughter & William Burke-White, An International Constitutional Moment 43 HARV. INT’L L.J. 1, 2
n.4 (2002).
47 See BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 138.
48 Id.
49 BOSSELMANN, WHEN TWO WORLDS COLLIDE, supra note 16, at 225-53.
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House of the Länder/states and triggered a full review by the Joint BundetagBundesrat Constitutional Commission.50 In the end, the Commission did not
resolve these issues, but called for a wider public dialogue precisely because
they are so important: “The question of either an anthropocentric or
ecocentric approach to the constitution is of such fundamental importance,
that the Commission did not see itself as mandated to answer it. Instead the
Commission calls for a wide expert and public dialogue before considering
such a change.”51
One step in this direction was the draft constitution of 1991,52 which
defined a “socio-ecological market system” and included ecological limitations
of human rights and property rights as well as a state obligation to protect the
environment for its own sake. While this draft was rejected by the
government, the 1994 and 2002 amendments to the Grundgesetz reflected a
notable movement away from anthropocentrism. Article 20a, for example,
established a new state obligation: “The state, also in its responsibility for
future generations, protects the natural foundations of life . . .”—not just
“human” life following engaged parliamentary debate on anthropocentrism vs.
ecocentrism.53 In 2004, a further amendment added “and the animals” to
follow the notion of “natural bases of life” in response to uncertainties
surrounding the constitutional status of animals.54
Like Germany, many other countries had constitutional debates involving
the question of whether environmental protection and ecological sustainability
ought to be a fundamental concern and objective. The results of these debates
are documented in the works of David Boyd,55 James May and Erin Daly,56 and
others. However, the international comparison also shows that the process of
‘greening’ of national constitutions and international law is slow, incomplete,
sketchy, and not following an overarching objective. There is, as of now, no
global consensus on the importance of sustainability similarly to
constitutionalized values such as human rights, democracy, or peace. Likewise,
policy objectives tend to focus on economic prosperity and largely ignore its
dependence on sustainability.
Promoting an overarching sustainability objective should be at the heart of
global environmental constitutionalism. At a constitutional level, the question
BOSSELMANN, IM NAMEN DER NATUR, supra note 45, at 196-202.
KLAUS BOSSELMANN, GRUNDRECHTE – ZUM VERHAELTNIS ZWISCHEN INDIVIDUELLER
FREIHEIT UND NATUR 81-82 (1998).
52 The draft constitution was drafted by approximately one hundred professors of law and
social sciences. See Kuratorium für einen demokratisch verfaßten Bund deutscher Länder, V OM
GRUNDGESETZ ZUR DEUTSCHEN VERFASSUNG . DENKSCHRIFT UND VERFASSUNGSENTURF
(1991); see also BOSSELMANN, IM NAMEN DER NATUR, supra note 45, at 201.
53 BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 138.
54 Erin Evins, Constitutional Inclusion of Animal Rights in Germany and Switzerland: How did
Animal Protection Become an Issue of National Importance?, 18 SOCIETY & ANIMALS 231, 236 (2010).
For a comparative constitutional perspective on animal rights, see generally Thomas G. Kelch,
GLOBALIZATION AND ANIMAL LAW: GLOBAL LAW, INTERNATIONAL LAW, AND INTERNATIONAL
TRADE (2011); BOSSELMANN , IM NAMEN DER NATUR, supra note 45, 181-89, 221-23.
55See generally BOYD, supra note 36.
56 See MAY & DALY, supra note 16, at 5-6.
50
51
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is whether there is a constitutive principle of this nature, either in existing law
or in statu nascendi.
IV. SUSTAINABILITY AS A CONSTITUTIONAL PRINCIPLE
Sustainability is generally understood as fundamental to provide for the
future. The idea of sustainability has deep roots in all cultures of the world.57
The modern concept of sustainable development emerged from the 1972
Report to the Club of Rome “Limits to Growth.”58 The Report described
“sustainable use,” “sustainable yield,” and a “sustainable state of global
equilibrium” as the means to avoid “overshoot” and “collapse” of the
“carrying capacity of the planet.”59 The term sustainability has been used since
the early eighteenth century Europe when Saxon economist Carl von
Carlowitz based the system of forest management on the notion of nachhaltig
(sustainable) and Nachhaltigkeit (sustainability).60 Ever since, the core meaning
of sustainability has been the preservation of natural systems supporting
human life.61
Understood in this way, it also informed the United Nations’ Commission
on Environment and Development (the “Commission”) in its 1987 Report
“Our Common Future.”62 According to the Commission, the unity of
environment and development should not be seen as a trade-off between
economic growth, environmental protection, and social justice, but as an
aspiration based on the carrying capacity of the planet.63 The forgotten
message of the Brundtland Report is to organize socio-economic development
within the limits of natural resources or “planetary boundaries,” as we would
say today. States, the United Nations, and corporate organizations have always
favored the convenience of vagueness (“development that meets the needs of the
present without compromising the ability of future generations to meet their own needs”)64
over clarity, which would have meant to address the growth paradigm.
As a consequence, tensions between growth and sustainability remained
unresolved until today. For environmental law scholars it should be alarming
that so little attention has been given to resolving this tension and to focus on
the meaning of sustainability. One of the pioneers of environmental law,
57 See generally Desta Mebratu, Sustainability and Sustainable Development: Historical and Conceptual
Review, 18 ENVTL. IMPACT ASSESSMENT REV. 493 (1998); CHRISTOPHER WEERAMANTRY,
UNIVERSALISING INTERNATIONAL LAW ch. 15 (Martinus et al. eds., 2004).
58 DONELLA & DENNIS MEADOWS ET AL., THE LIMITS TO GROWTH: A REPORT TO THE CLUB
OF ROME’S PROJECT ON THE PREDICAMENT OF MANKIND (1972).
59 ULRICH GROBER, SUSTAINABILITY: A CULTURAL HISTORY 155-60 (2012); see also
BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 25-27 (explaining how the
report reflected sustainability as a means to combat overgrowth).
60 HANS CARL VON CARLOWITZ, SYLVICULTURA ECONOMICA ANWEISUNG ZUR WILDEN
BAUMZUCHT (TU Bergakademie, 1713; reprint 2000); GROBER, supra note 59, at 80-85.
61 See BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 21.
62 See generally THE WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT, OUR
COMMON FUTURE (1987) [hereinafter The Brundtland Report].
63 See BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 29-34.
64 The Brundtland Report, supra note 62, at 43.
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Staffan Westerlund, went so far as to say that the academic discipline of
environmental law over the last thirty years has largely failed: “The core
problem lies in achieving and maintaining ecological sustainability as the
necessary foundation for sustainable development.”65 Douglas Fisher, another
pioneer of environmental law, recently made a similar observation showing
that politicians, administrators, and judges operate without a specific “point of
commencement.”66 Rather, they readily employ the general criteria of human
well-being, economic prosperity, etc. to seek some compromise between the
environment and development. According to Fisher, the environment appears
as an unknown entity, too abstract and not nearly as well-defined as human
rights or property rights. As a consequence, soft environmental interests lose
against hard economic interests. Fisher concludes with a plea for “processes
of legal reasoning which themselves reflect the fundamental grundnorms of the
system—the rule of law in general and sustainability in the context of
environmental governance.”67
As mentioned, sustainability has its core in preserving the integrity of
ecological systems. In this meaning, it has been incorporated in many
domestic conservation laws68 and international environmental law where it
first appeared in the 1974 Great Lakes Water Quality Agreement between
Canada and the United States.69 Since then, some twenty-three international
environmental treaties and agreements refer to ecological integrity as a general
objective such as, for example, the preamble70 and Article 7 of the 1992 Rio
Declaration on Environment and Development (“States shall cooperate in a
spirit of global partnership to conserve, protect and restore the health and
integrity of the Earth’s ecosystem”)71 or Article 40 of the Rio+20 outcome
document, The Future We Want (“We call for holistic and integrated approaches
to sustainable development which will guide humanity to live in harmony with
nature and lead to efforts to restore health and integrity of the Earth’s
65 Staffan Westerlund, Theory for Sustainable Development Towards or Against?, in SUSTAINABLE
DEVELOPMENT IN INTERNATIONAL AND NATIONAL LAW 48-65 (Hans-Christian Bugge &
Christina Voigt eds., 2008).
66 DOUGLAS FISHER, LEGAL REASONING IN ENVIRONMENTAL LAW: A STUDY OF
STRUCTURE, FORM AND LANGUAGE 23 (2013).
67 Id. at 433.
68 See BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY, supra note 16, at 63-64; see generally
Gordon Steinhoff, Ecological Integrity in Protected Areas: Two Interpretations, 3 SEATTLE J. ENVTL. L.
155 (2013).
69A Guide to the GWQA, INT’L JOINT COMM’N (1978), http://www.ijc.org/en/
activitiesX/consultations/glwqa/guide.php. Its purpose is “to restore and maintain the
chemical, physical, and biological integrity of the waters of the Great Lakes Basin Ecosystem.”
Id.
70 See, e.g., United Nations Conference on Environment and Development, Rio de Janeiro,
Braz., June 3-14, 1992, Rio Declaration on Environment and Development, Vol. I, pmbl., U.N. Doc.
A/CONF.151/26/Rev.1 (1992), available at http://www.jus.uio.no/lm/environmental.
development.rio.declaration.1992/portrait.a4.pdf (“Working towards international agreements
which respect the interests of all and protect the integrity of the global environmental and
developmental system. . . .”).
71 Id. at princ. 7.
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ecosystem”).72 The 2000 Earth Charter is designed, in its entirety, around the
concept of ecological integrity. For example, principle 5 urges “all individuals,
organizations, businesses, governments, and transnational institutions” to
“[p]rotect and restore the integrity of Earth’s ecological systems, with special
concern for biological diversity and the natural processes that sustain life.”73
Similarly, Article 2 of the 2010 International Union for the Conservation of
Nature and Natural Resources (IUCN) Draft International Covenant on
Environment and Development (“Draft International Covenant”) states:
“Nature as a whole and all life forms warrant respect and are to be
safeguarded. The integrity of the Earth’s ecological systems shall be
maintained and where necessary restored.”74 This inclusion is significant
because the Draft International Covenant is a codification of existing
environmental law and intended to be a blueprint for an international
framework convention.
Applying the usual standards for the recognition of concepts as
international law, one could say that the repeated and consistent references to
ecological integrity amount to an emerging fundamental objective or grundnorm
of international environmental law.75
In short, the argument for sustainability as a constitutional principle in
national and international law is strong and deserves further investigation. It
should be of central importance to global environmental constitutionalism.
V. TOWARDS A GLOBAL ENVIRONMENTAL CONSTITUTION?
The prospect of a global environmental constitution may not be realistic
for many years to come. Nor may it be self-evident considering that real
action mostly takes place at the local level (in communities and cities). On the
other hand, the health of the entire planet is at stake. This requires global
awareness wherever people live and act (“think globally, act locally”).
Therefore, it is worth pondering whether global values can be identified and
incorporated into some form of a world constitution. It is certainly within the
realm of global environmental constitutionalism to take an interest in the
possibility of a universal environmental code or constitution.
72 The Rio+20 Conference on Sustainable Development, Rio de Janeiro, Braz., June 20-22,
2012, The Future We Want, ¶ 40, U.N. Doc.A/Conf.216/16 (2012), available at
https://rio20.un.org/sites/rio20.un.org/files/a-conf.216l-1_english.pdf.pdf.
73 Earth Charter Int’l [ECI], The Earth Charter 1-2, June 29, 2000, available at
http://www.unesco.org/education/tlsf/mods/theme_a/img/02_earthcharter.pdf.
74 T HE I NT ’ L C OUNCIL OF E NVTL . L AW [ICEL] & THE I NT ’ L U NION FOR THE
C ONSERVATION OF NATURE AND NATURAL R ES. [IUCN], DRAFT I NTERNATIONAL
C OVENANT ON ENVIRONMENT AND DEVELOPMENT 2 (4th ed. 2010), available at
https://portals.iucn.org/library/efiles/documents/EPLP-031-rev3.pdf.
75 See generally Rakhyun E. Kim & Klaus Bosselmann, International Environmental Law in the
Anthropocene: Towards a Purposive System of Multilateral Environmental Agreements, 2 TRANSNAT’L
ENVTL. L. 285 (2013); Rakhyun E. Kim & Klaus Bosselmann, Operationalizing Sustainable
Development: Ecological Integrity as a Grundnorm of International Law, 24 REV. EUR. COMP. & INT’L
ENVTL. L. 2 (2015).
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In the aftermath of the Second World War, international law was elevated
to a new level. The United Nations Charter and the Universal Declaration of
Human Rights created a unifying framework for the international community
built upon dignity and equality of all people. In addition to its purpose of
settling conflicts, international law gained a purpose of promoting and
reaffirming common values. In this pursuit, the Westphalian state system
created the seeds of global civic identity. Somewhere between 1945 and today,
humanity entered the “planetary phase of civilization.”76 While the notion of a
planetary civilization still lacks global polity77 that could legitimize a global
constitution or government, it is possible to identify, at least, some
constitutionally relevant values and principles.
An early example of such an attempt was the 1948 Preliminary Draft of a
World Constitution,78 which was translated into forty languages. Known also as
the “Chicago World Constitution,”79 its first chapter is structured as a
“declaration of duties and rights”—not just rights—and contains the following
sub-chapter c:
The four elements of life - earth, water, air, energy - are common
property of the human race. The management and use of such
portions thereof are vested in or assigned to particular
ownership, private or corporate or national or regional, of
definite or indefinite tenure, of individualist or collectivist
economy, shall be subordinated in each and all cases to the
inherent interest of the common good.80

The concern behind this draft was that international social justice and peace
cannot be achieved without giving priority to the common good, in particular
the global commons, over private property. Elisabeth Mann Borgese, an early
pioneer of international environmental governance,81 asserts that the Draft
World Constitution has significantly influenced theory and concepts of
international environmental law.82 Today, we can clearly appreciate the
Steven Rockefeller, Building a Global Culture of Peace, ORION MAGAZINE, Winter 2002, at
46; Ervin Laszlo, Paths to Planetary Civilization, KOSMOS, Spring/Summer 2006, at 2.
77 See generally Morton Ougaard, Approaching the Global Polity 1, 1 (Ctr. for the Study of
Globalization and Regionalisation, Working Paper No. 42/99, 1999), available at
http://wrap.warwick.ac.uk/2083/1/WRAP_Ougaard_wp4299.pdf.
78 Preliminary Draft of a World Constitution (1947-1948), WORLD BEYOND BORDERS,
http://www.worldbeyondborders.org/chicagodraft.htm (last visited March 8, 2015).
79 This was named after its drafting group of humanists, social scientists, philosophers, and
lawyers around the University of Chicago.
80 Preliminary Draft of a World Constitution (1947-1948), supra note 78, at para. C.
81 See Elizabeth Mann Borgese, 101-CANDDA CANADIAN OPERATIONAL CENTRE OF THE INT’L
OCEAN INSTITUTE (Nov. 9, 2014), http://internationaloceaninstitute.dal.ca/emb.htm. Also
known as the “mother of the oceans,” Elisabeth Mann Borgese was the organizer of the first
conference on ocean governance in 1970, founder of the International Ocean Institute, and a
highly influential proponent of the common heritage principle with respect to the UN
Convention of the Law of the Sea. Id.
82 Elizabeth Mann Borgese, The Beginnings, in THE IOI –STORY: INTERNATIONAL OCEAN
INSTITUTE 9-13 (1999).
76
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urgency of protecting the global commons (oceans, atmosphere, biosphere)
that all people in all nations so fundamentally depend on.83
Arguably, no other document has articulated this concern more strongly
and more inclusively than the Earth Charter. It had its origins in the global
ethics movement that started with the United Nations Charter, the founding
of UNESCO (1946) and IUCN (1948), and the Universal Declaration of
Human Rights.84 With its history and “contributions of literally millions of
minds around the world,”85 the Earth Charter is the most inclusive
international document to date that defines globally shared values and
principles. According to Nicholas Robinson, “the binding principles
embodied in the Earth Charter can be and are being applied in courts and are
found in virtually all national environmental laws.”86 Considering further its
endorsements by thousands of national and international organizations,
including UNESCO and IUCN, and a number of states, and also its general
recognition in international law,87 the Earth Charter meets many of the
hallmarks of a model global constitution.88
So, quite independently of any prospects towards a global environmental
constitution, we do have benchmark documents89 against which we can
measure the progress of global environmental constitutionalism.
VI. CONCLUSION
This Article does not aim for defining or reviewing global environmental
constitutionalism. That would be impossible given the novelty and thin base
of this only emerging field of inquiry. Rather, this Article makes some
suggestions for formulating its purpose and scope.
Like global constitutionalism in general, global environmental
constitutionalism requires a certain methodology or mindset, i.e., a
transnational approach to constitutional research.
It requires this
83See generally KLAUS BOSSELMANN, EARTH GOVERNANCE: TRUSTEESHIP OF THE GLOBAL
COMMONS (2015).
84 See Klaus Bosselmann & Ronald Engel, Introduction, in THE EARTH CHARTER: A
FRAMEWORK FOR GLOBAL GOVERNANCE 15-26 (Klaus Bosselmann & Ronald Engel eds.,
2010); MARTIN HOLDGATE, THE GREEN WEB: A UNION FOR WORLD CONSERVATION 51
(1999).
85 Nicholas Robertson, Foreword, in Bosselmann & Engel, supra note 84, at 8.
86 Id. at 12.
87 Klaus Bosselmann & Prue Taylor, The Significance of the Earth Charter in International Law, in
TOWARD A SUSTAINABLE WORLD: THE EARTH CHARTER IN ACTION 171-73 (Peter Blaze
Corcoran ed., 2005).
88 Klaus Bosselmann, Outlook: The Earth Charter: A Model Constitution for the World?, in
Bosselmann & Engel, supra note 84, at 239-55; Klaus Bosselmann, Earth Charter (2000), in M AX
PLANCK ENCYCLOPEDIA OF P UBLIC I NTERNATIONAL LAW 4 (2009).
89 See, e.g., United Nations Educ., Scientific, Cultural Org. [UNESCO], Universal Declaration of
Human Responsibilities (Apr. 5, 1997), available at http://globalethic.org/Center/unesco.htm;
World People’s Conference on Climate Change and the Right of Mother Earth, Cochabamba,
Bol., Universal Declaration of Rights of Mother Earth (Apr. 22, 2010), available at
http://therightsofnature.org/universal-declaration/.
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methodology more so than ‘classic’ constitutional subjects, such as human
rights. The very nature of its subject makes environmental constitutionalism
truly global and foundational. Its subject is nothing less than the preservation
of the ecological conditions that all life, including human existence, depends
on. This subject description points to ecocentrism and may not be shared by
everyone; some may insist that anthropocentric law is inevitable.
Global environmental constitutionalism must address its ethical
foundations. After all, Pachamama constitutions in Latin America, ecoconstitutional discourses in Europe, and the growing Earth jurisprudence
movement90 fundamentally question Western anthropocentrism. Similarly, a
truly global perspective should be critical of Eurocentric notions of
constitutionalism, which still shapes mainstream comparative constitutional
studies.91
Above all, global environmental constitutionalism should aim for shifting
the environment from the periphery to the center of constitutions—a shift
that could be termed “eco-constitutionalism.”92

90 See generally, e.g., PETER BURDON, EXPLORING WILD LAW: THE PHILOSOPHY OF EARTH
JURISPRUDENCE (Peter Burdon ed., 2011); BEGONIA FILGUEIRA & IAN MASON, WILD LAW: IS
THERE ANY EVIDENCE OF PRINCIPLES OF EARTH JURISPRUDENCE IN EXISTING LAW AND LEGAL
PRACTICE? (2009), available at http://www.gaiafoundation.org/sites/default/files/documents/
Gaia%20%20UKELA%20Wild%20Law%20Report%202009.pdf.
91 Günter Frankenberg, Constitutions as Commodities: Notes on a Theory of Transfer, in ORDER
FROM TRANSFER: COMPARATIVE CONSTITUTIONAL DESIGN AND LEGAL CULTURE 1, 2 (Günter
Frankenberg et al. eds., 2013).
92 See Klaus Bosselmann, Univ. of Auckland, Eco-constitutionalism: A New Area of Legal Research
and Advocacy, Address on International Developments at Australia’s Third Wild Law Conference
(Sept. 16, 2011), available at http://www.griffith.edu.au/__data/assets/pdf_file/0007/
363850/Bosselmann,-K.-EcoConstitutionalism-A-new-area-of-legal-research-and-advocacy.pdf;
Klaus Bosselmann, Grounding the Rule of Law, in RULE OF LAW FOR NATURE: NEW DIMENSIONS
AND IDEAS IN ENVIRONMENTAL LAW 75, 92 (Christina Voigt ed., 2013); BOSSELMANN, WHEN
TWO WORLDS COLLIDE, supra note 16, at 222.

